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PACIFIC CENTURY CYBERWORKS LIMITED

RESPONSE TO INFORMATION TECHNOLOGY

AND BROADCASTING BUREAU’S

CONSULTATION PAPER DATED 8 SEPTEMBER 2000 ON THE

IMPLEMENTATION OF CARRIER LICENCE

UNDER TELECOMMUNICATION ORDINANCE


1. Proposed Categorisation of Carrier Licences

2. PCCW welcomes the Government’s proposals to streamline the licensing procedures, in accordance with the Telecommunication (Amendment) Ordinance 2000, to cope with the rapid development of the telecommunications industry. PCCW believes that in an industry of such rapid change, licences, and the conditions contained in them, should be standardised as far as possible across the various means of delivering telecommunications services, and sufficiently flexible to cope with market changes.  In response to the request for views in paragraph 15, PCCW has no objection to the proposed classification of carrier licences into “carrier (fixed) licence”, “carrier (mobile) licence” and “carrier (space stations) licence”.

3. Proposed General Conditions

4. PCCW also welcomes the Government’s proposal (in paragraphs 16 and 19) not to include in the new carrier licences any general conditions from the existing licences which have become redundant. One criterion for “redundancy” is referred to in the Consultation Paper, namely whether any of the existing general conditions are replicated by the provisions of the Telecommunication Ordinance: if so, the relevant general conditions will not be included in the new carrier licences. PCCW agrees that it is inappropriate for licences to duplicate the provisions of the Telecommunication Ordinance.

5.  However, PCCW believes that this should not be the only criterion for judging whether existing licence conditions have become redundant.  In a streamlining exercise such as this, PCCW believes that the Government should take the opportunity to eliminate, or relax, conditions as appropriate to take into account not only changes in legislation, but also changes in market circumstances.  This would accord with the internationally accepted view of sector-specific regulation, namely that it should be relaxed when market or other circumstances permit, otherwise the result will be counter-productive over-regulation which in itself may distort the competitive process.

6. On that basis, PCCW is disappointed to note, for example, the Government’s proposal to include GC12 of the current FTNS licences  (dealing with customer information) in  the proposed conditions for the new licences (Condition 7 of the draft conditions attached to the Consultation Paper). PCCW believes strongly that GC12 (and the equivalent provisions in other licences) is a prime example of over-regulation.  It is not justified by the requirements of consumer protection, given the existence of the Personal Data (Privacy) Ordinance (which was not in force when the four original FTNS licences were issued). Nor is it justified by the need to protect the competitive process (even if that was the intention of the condition, which PCCW believes is not the case), since that need is adequately satisfied by the new competition provisions of the Ordinance.  Indeed, PCCW believes that GC12 actually operates against the consumer interest and restricts competition, by constraining operators in their ability to meet customers’ requirements in an efficient manner.  PCCW therefore strongly recommends that this condition should not be included in the general conditions for the new licences.

7. There are other provisions in the existing carrier licences which PCCW believes are redundant, and which are not included in the draft general conditions for the new licences. PCCW does not know whether, and if so to what extent, the TA might propose to include any of these conditions as special conditions attached to the new licences, given that the TA has not yet published any proposals in this respect. PCCW looks forward to having the opportunity to comment on the TA’s proposals in this regard when they are published.

8. Fee Structures

9. PCCW agrees with the proposal that the fee structures for the new carrier licences should be at the same or a comparative level as those for the equivalent licences under the current regime. However, PCCW is opposed to the suggestion that, in the case of mobile services using SIM cards, the number of  mobile stations will be deemed to be the number of activated and prepaid SIM cards (see footnote on page 28 of the Consultation Paper). 

10. Period of Validity

11. PCCW agrees with the proposal that the new carrier licences should have the same period of validity as the current licences with the exception of the carrier (mobile) licences, and agrees that in the latter case a period of 15 years (rather than the current 10 years) is appropriate.

12. Proposed Implementation of the New Regime

13. PCCW welcomes the Government recognition (in paragraph 16) of the need to ensure a level playing field between existing operators of a certain kind of network, and new operators of the same kind of network to be licensed after the new licensing regime takes effect (“new licensees”). That need, in the Government’s view, means that the licences of existing licensees, and those of new licensees, should in principle be similar.  PCCW agrees with this principle. 

14.  However, in its proposals for implementation (paragraphs 26 to 29 inclusive) the Government contradicts that principle, by suggesting that existing licences should continue in force unamended until their date of their expiry. That would mean that, during the period from the commencement of the new regime until the expiry of the existing licences, existing licensees will be subject to different, and potentially more numerous and/or onerous conditions from those applying to new licensees.  This is contrary to the principle of a level playing field, and an uneven regulatory burden on existing licensees compared with new licensees could distort competition between them. 

15. Moreover, in the interests of avoiding over-regulation, existing licensees should be granted the new streamlined licences- with redundant conditions removed- as soon as possible after the new licensing regime takes effect. There seems to be no justification for depriving them of the benefit of these licences until their existing licences expire, or even until a new licensee enters the market. New licensees would enjoy the same benefit if and when they were granted licences, thereby maintaining a level playing field. Section 7O of the Telecommunication Ordinance would not prevent the Government from issuing licences in the new form to existing licensees before the expiry of the existing licences, and once the new licensing regime takes effect. 

16. Admittedly, the Government states that it might entertain applications by existing licensees for carrier licences in the new form (paragraph 27), but that the discretion whether or not to issue such a licence would lie with TA.  PCCW believes this does not go far enough.

17.  PCCW therefore strongly recommends that licences in the new form be issued automatically to existing licensees as soon as the new regime takes effect. As suggested in paragraph 27, the validity period of these licences would be equivalent to the remaining validity period of the existing licences, and the licence fee arrangements would remain the same as under the existing licences.

18. Regarding paragraph 28, PCCW requests the Government to clarify the circumstances under which “fully-fledged” carrier (fixed) licences would be granted to existing television broadcasting licensees.

Pacific Century CyberWorks Limited

5 October 2000
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