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1. Introduction

CLP Telecommunications (“CLP Telecom”) is a wholly owned subsidiary of CLP Holdings and a sister company of CLP Power, the electricity supply utility for Kowloon and the New Territories.

CLP Telecom has received a Letter of Intent for an external FTNS licence and its business plan for this business will involve it becoming an operator of a broadband network providing routing and high capacity trunk transmission between:

· one or more points in the Hong Kong Special Administration Region (HKSAR) and one or more points outside the HKSAR,

· two or more points outside the HKSAR with the HKSAR acting as a transit point.

CLP Telecom is also examining the possibility of providing:

· a network for high capacity switching and trunk transmission within Hong Kong,

· Type I and/or Type II interconnection services to other network operators using existing and/or new fibre-optic network which can leverage the electricity distribution infrastructure.

All of the above are subject to business case approval, licensing and any other Government approvals that may be required.

This document sets out CLP Telecom’s response and suggestions with regard to the issues raised in the ITBB’s industry consultation paper on the Implementation of the Carrier Licence regime.

1.1 Summary of CLP Telecom comments

CLP’s main comments in response to the Consultation Paper on the Implementation of Carrier Licence are:

· The principles of the Consultation Paper meets the Government’s expectation of developing a liberalised regulatory regime to foster healthy competition, this approach is supported by CLP Telecom,

· The Paper does not include a licensing procedure for operators of backbone telecoms facilities. This type of operator would assist other operators in reducing operating costs through the introduction of new carrier technologies and competitive backbone telecoms facilities,

· Owners of fibre-optic backbone networks which already exist or which can be installed with a minimum of road opening should be licensed to offer interconnection services to broadband network providers on a basis similar to Type II interconnection,
· The principles of Telecommunications Policy should reflect Television Policy to ensure compatibility of regulation in the convergent market place for telecommunications and media,

· Telecoms infrastructure should be licensed separately from telecoms service,

· A fourth type of carrier licence should be considered to cover transmission facilities only.

2. Categorisation of carrier licences

The main purpose of the Amendment Ordinance is to streamline the licensing procedures to cope with the rapid development of the telecommunications industry. In general, CLP Telecom feels that the Secretary’s proposals are taking the Hong Kong telecoms market towards greater clarity and liberalisation.

However, CLP Telecom is concerned that the rapid developments of the Hong Kong telecoms market will soon outpace the proposed carrier licence implementation. This concern is founded in our observation of licensing regimes outside of the HKSAR (in particular France and Singapore), and the developments already underway within the Hong Kong region.

2.1 The current and new licensing regimes may not accurately reflect current business practice

The categorisation of the existing licences into four groups, as detailed in paragraph 6, reflects the framework of regimes in Western Europe and the US. However, CLP Telecom believes that the definitions of the various types of carrier licences should be expanded to accommodate all potential operators. We address the means by which these operators could be accommodated in our following comments on the Consultation Paper.

The current proposal encompasses both the transmission facilities and service provision of operators under one licence. The demands placed on carriers in terms of reducing cost and developing new market opportunities mean that increasingly facilities and service provisioning are run by separate entities and constitute discrete lines of business.

The focus of a facilities based operator is the delivery of flexible and cost effective transmission capacity.  In its effort to compete a facilities based operator will introduce new technologies, such as Dense Wave Division Multiplexing (DWDM) and/or all IP networking solutions. This has the double benefit of ensuring that leading edge transmission technology is introduced into the HKSAR and reducing backbone transmission costs for other operators. These benefits together will help the HKSAR maintain its position as a leading communications hub.

2.2 The carrier licence should distinguish between service and facilities based operators

CLP Telecom agrees with the types of licences that should fall within the carrier licence definition, as proposed in paragraph 10 and outlined in Appendix 1. However, the “carrier licence” could be adapted to cover both service and facilities based telecom operators. There are several reasons why CLP Telecom believes this to be in line with existing ITBB Policy.

· CLP Telecom considers that the proposed amendments to Telecoms Policy could be further aligned with existing legislation in Television Policy. Section 11 describes that the 1998 Review of Television Policy resulted in the separation of the regulation and licensing of transmission facilities and the service provision of television broadcasting. Transmission facilities will be regulated under the Telecommunications Ordinance and service provision will be regulated under the Broadcasting Ordinance. CLP Telecom considers that the separate regulation of transmission facilities and service provision is an efficient and logical step in the development of the Hong Kong telecoms market.

· CLP Telecom would like the ITBB to consider developing a separate carrier licence to regulate transmission facilities only. The ITBB has previously been keen to observe international best practice in developing local telecoms regulation. We observe that in France, amongst other European countries, this two-tier system has operated successfully for several years. The regulatory body in France is the ART: Autorité de Réglementation des Télécoms. Facilities operators need a L33.1 licence from the ART, as soon as they have more 1000 m of cable buried according to French telecommunication law (LRT 96). A separate L34.1 licence is required for the provision of telecoms services to the public.
Similarly, in Singapore the regulator recently introduced a two-tier licensing system. Licences are available for service-based operators (SBOs), and for facilities-based operators (FBOs).

· We believe that the proposal should divide the carrier licence system into four types. The three proposed carrier licence types cover the provision of services. A fourth licence type should cover transmission facilities only. In this case, paragraph 13 of the Consultation Paper would refer to services between carriers, ie a wholesale or carrier’s carrier service provision. This licence should not be limited to new installations only.

2.3 Several operators have highlighted the short supply of competitive backbone facilities

Our review of comments published in the Broadband Interconnection consultation process indicates that there is support for the provision and licensing of backbone facilities.

It is recognised by the telecommunications industry that there is insufficient competition in the HKSAR backbone market. CTI cite the “limited number of suppliers for interconnection to backbone and trunk fibre networks,” and the need for “measures […] to ensure sufficient availability of such interconnection in order to promote competition and protect consumer interest”. Similarly,  Level 3 state that “competitive supply conditions do not currently exist [for] interconnection at the backbone network level”. 

There is support in the industry for distinct regulation of backhaul and access networks. New World Telecommunications, for example expressed a need for “a two-tier approach […] to the core network and access network […] in the broadband environment”. The TRA state that “the current broadband market is nascent and effectively controlled by a few incumbents”, whilst Mr. Edwin Lee suggestions explicitly support the principles of CLP Telecommunications present case: “Broadband communications may be achieved through power cables and optical fibres laid in […] pipes. 

On drafting any policy or regulation, OFTA should not rule out or overlook such backbone interconnection possibilities. Facilities based operators could offer all operators greater choice, flexibility and savings for backhaul interconnection.
3. Other comments

3.1 General conditions

CLP Telecom believes that the General Conditions detailed in Appendix 2 are appropriate, and reflect the general conditions imposed on other operators in more developed markets of Western Europe and the US. The simplified set of conditions imposed on all operators will facilitate OFTA’s arbitration of possible disputes between operators/

We note Condition 1.2, which states:

“This licence shall not be construed as granting an exclusive right to the Licensee to provide the Service.”

In fully liberalised market  where moratoria on operator licensing do not exist, the pace of liberalisation is dictated by market opportunity alone, facilitated by strong telecoms regulation. In these markets, exclusive rights to telecoms services are viewed as inhibitors to full market liberalisation.

3.2 Fee proposal

CLP Telecom agrees with the current proposal on licence fees. The determination of the cost of the licence by an evaluation of the cost incurred by the Authority to regulate the licensed activities appears reasonable. These costs should be spread to take into account the Authority’s time and costs in dealing with both the plaintiff and the defendant in the case of a regulatory dispute, attributing a fair share of cost to each party.

Bearing the proposed fees in mind, CLP Telecom believes that a fee for a carrier’s carrier operator should be based on the number of points at which the operator interconnects with one or multiple network operators. A number of licence fee bands should be established to simplify the calculation of a licence fee.  Each licence fee band should represent a range of interconnect points managed by a carrier’s carrier operator.

3.3 Period of validity

The Secretary’s proposal on the period of validity mentioned in paragraphs 21-24 appears reasonable. We suggest that a carrier’s carrier licence would require an equivalent period of validity to licence (a) Carrier (fixed) licence, as detailed in Appendix 4.

3.4 Implementation of the new carrier licensing regime

CLP Telecom agrees with the Secretary in terms of the practical approach proposed for implementing the new licensing framework. Further details could be provided by OFTA on the proposed timescales attached to issuing the various proposed licences.
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